EXCERPT FROM THE VIRGIN ISLANDS CONSTITUTION ORDER 2007
CHAPTER 9 SECTION 110 (1)(2)(3)(4)(5)
THE COMPLAINTS COMMISSIONER
(1)
(2)

There shall be a Complaints Commissioner for the Virgin Islands.
The Complaints Commissioner shall be appointed by the Governor,
acting after consultation with the Premier and the Leader of the
Opposition, by instrument under the public seal.

(3)

No person shall be qualified to be appointed as Complaints
Commissioner if he or she is or has been within the preceding three
years—
(a) an elected member of the House of Assembly; or
(b) the holder of any office in any political party.

(4)

The office of the Complaints Commissioner shall become vacant—
(a) at the expiration of the period specified in the instrument by which he or she
was appointed;
(b) if he or she resigns office by writing under his or her hand addressed to the
Governor;
(c) if he or she becomes an elected member of the House of Assembly or
the holder of any office in any political party; or
(d) if the Governor, acting in his or her discretion, directs that he or she shall
be removed from office for inability to discharge the functions of the office
(whether arising from infirmity of body or mind or any other cause) or for
misbehaviour, or for contravention of subsection (5).

(5)

Subject to such exceptions as the Governor, acting in his or her
discretion, may authorise by directions in writing, the Complaints
Commissioner shall not hold any other office of emolument either in the
public service or otherwise nor engage in any occupation for reward other
than the duties of his or her office.
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s the first full calendar year of operation,
2010 was a time to consolidate the work
routines, office procedures, operating
policies and the like. The office continued
to evolve and develop its personality and identity, so
to speak. It had opened in early March 2009 nearly 9
years after the Constitution first required the
establishment of such an office. The office operates
according to the Complaints Commissioner Act, 2003 with the classic
ombudsman functions limitations and powers. In sum, the Commissioner
receives complaints against official action from aggrieved persons, investigates
them and, if he finds them justified he may in a report criticise official action
and recommend corrective measures. He may also investigate a matter on the
request of a member of the House of Assembly or on his own initiative. His final
recourse, if he considers that the Government agency has not taken
satisfactory action on recommendations that he has made, is to publicise the
matter by causing a report to be laid before the House.
I have from the first emphasised our common ground with the Legislature and
the leadership of the public service in striving to ensure professional and
correct delivery of public services. This message has not often seemed to get
across, judging by the degree of apparent apathy or sometimes negative
responses from those quarters. In order to maintain a sense of perspective and
keep frustration at bay we had often to remind ourselves that we were only in
the second year of operation, we were a new institution prying into places
usually kept hidden, so resistance (and, sometimes, hostility) was to be
expected. We believe that as time goes on and the office becomes better known
it will be incorporated as part of the familiar landscape. We also had to stay
very conscious of the fact that we were very early in the learning stage of
development and would make mistakes. I did make mistakes (such as leaving
an important fact out of a report) but hastened to admit them when pointed
out and to put things right. That, after all, is what we strove to get agency
heads to do.
We were able to complete a fair number of investigations (given our overall
modest volume) brought over from 2009 and open and complete several fresh
ones. It was particularly gratifying to draw to a close some long standing
complaints about grievances dating back several years, failures that were
adversely affecting the complainants’ quality of life and even, in some cases,
quality of health.
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In the course of the year it became clear that certain processes and
departments warranted full scale systemic investigations, but lack of staff
prevented our mounting any. We do not really have even one full time
investigator. All members of the tiny staff must perform several functions, and
this is exacerbated when one is on leave, ill, or otherwise absent for any
reason. At such times it is difficult with two persons even to keep the office
open during the full course of regular working hours. A fourth member of staff,
an attorney, would greatly enhance our effectiveness as well as provide much
needed day to day legal steering. (I continue to press this case, conscious that
public sector budget constraints are making it more difficult to get approval for
additional staff, even for an office just starting up.)
The Legislature
For the second year running I have to report that not one member of the
Legislature has availed himself or herself of the facility to request an
investigation on the grounds that a person or persons “had or may have
suffered injustice as a result of maladministration”. I do not know why this is
and while not wishing to engage in speculation would mention the two obvious
reasons that suggest themselves. The first is that members are not made aware
of any cases of maladministration and do not observe situations that suggest
the occurrence of injustice to persons from interaction with officialdom;
secondly (and more likely), they are able to deal with any such instances
through their direct contacts with ministers or public officers. At least one
complainant was referred to us by a member, a backbencher, during the year,
however. On another front, we continue to put across the truth that our office
is, and should be seen as, an ally of the House in holding the executive to
account on behalf of the people. The laying of special reports provides
opportunities to emphasise that fact.
By way of comment, let me say that the effect of laying these reports has not
been particularly noticeable so far as it relates to generating official interest in
compliance. In particular, no backbencher or Opposition member of the House
has tabled a question on the reports or otherwise commented on them on the
floor.1 So far as can be determined, the reports have not resulted in any further
official action on the recommendations in question. This is a matter for regret,
as it may foster suspicion that a high quality of service delivery is very low
down on the list of priorities for both political and administrative elites. In the
case of the second special report, the lack of interest seemed to point to a high
level of tolerance for waste of public money.

Service Charters
Many Ministries and their various agencies have had service charters for
many years, dating back to 2002 and the Public Service Development
Programme of that era. Many have been updated and re-issued since. They
provide valuable information on the services the departments offer and set out
the standards of service that they undertake to meet. When investigating
complaints, we have continued to take nearly every opportunity to point out to
departments the gap between the commitments in their service charters and
their actual practices. It is no exaggeration to say that if a 50% good faith effort
were made to comply with the charters it would eliminate most of the
complaints that we receive for incivility and plain failure to respond. A second
issue is the availability of the information. Most complainants against a
department have never heard of the service charter, much less seen it. A
recurring recommendation in my reports is for departments to make these
charters readily accessible and available to the public – in fact, to actively
disseminate them. A related subject is internal complaints systems. A year
earlier, in July, 2009 I had circulated to all heads of Ministries and
departments material urging that each set up a robust complaints system that
would help them to deal with complaints effectively. The intention had been to
survey departments in 2010 to assess how many had set up such systems. In
the event, we were not able to include this in the work programme; it remains a
task for the future as we concentrate on getting better compliance with
charters already published. The incidental evidence is, however, that few, if
any, have taken it on board.
Oversight
A general conclusion from what we have seen in this office, so far, is that
oversight of departments at the Ministry level needs to be greatly strengthened.
Permanent Secretaries need to take more seriously their leadership
responsibilities in this area and work out mechanisms to discharge it. Better
oversight would eliminate the courses of many complaints. Further, while
service charters tell customers who are dissatisfied with the handling of their
grievance at the department to take it to the Permanent Secretary, too few
Secretaries appear to be prepared to seriously deal with such appeals if they
come.
Policy Promises
In its 2007 Manifesto, the present governing administration included, in plans
for public service development, the sub-projects (page 55):

1

I must qualify this to say that one cannot rule out that in the many hours of speeches on the adjournments
there may have been a mention that did not come to my attention.
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•

Providing training in customer service to improve service quality
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•

Implementing customer satisfaction surveys to monitor service

Moreover, the Speech from the Throne to the House of Assembly in October
promised that “legislation to effect public service reform with respect to service
delivery and to ensure that professional services are delivered to the public”
would be brought and that the Cabinet was “scheduled to discuss the legislative
framework for public service reform later this year” [2010].
The indications that we receive from the investigations into the complaints
made, especially as regards labour administration, trade licences and
immigration services, are that action on these undertakings is urgently needed
now and should be continuing. I have in some reports recommended the
periodic training of staff in service charter compliance; it is also needed for
operating effective internal complaints systems. Such things do not happen by
wishing; targeted training in customer service would be a welcome
development.
Supportive measures
Referring back to departmental complaints machinery, during the year we
warmly welcomed the launching of the complaints regime for the
Telecommunications Regulatory Commission with the publication of the
Telecommunications Code (Part 4) (Investigation of Complaints by Consumers,
Facilitation of Relief and Resolution of Related Disputes) Procedures, 2010,
regulations made under the Telecommunications Act, 2006. It provided a
framework for effective resolutions of consumer complaints through
investigation and suitable remedies. The TRC is already effectively dealing with
such complaints. Other public utilities suppliers such as the Electricity
Corporation and the Water and Sewerage Department would do well to publish
such well developed procedures to their consumers. Of other public authorities
subject to the jurisdiction of the Complaints Commission, the BVI Health
Services Authority is notable for having published in 2009 an excellent Service
Charter. I use this forum to call on all other statutory bodies and corporations
(see a list in Appendix) to do at least as much.

Concluding Remarks
In closing this foreword I have to commend a couple of departments that stood
out in the area of admitting wrongdoing and moving quickly to make amends.
The Land Registry was a leader here in the lone complaint against it, not only
going the extra distance to assist the complainant but following through on
internal changes that reduce the likelihood of a repetition of the failure
identified. The Permanent Secretary in Health and Social Development stood
out as one who took a referred complaint, had it investigated (with some
prodding) and with suitably expressed regret, communicated the result to the
complainant including action taken to give “explicit instructions [to
environmental health officers] in the proper handling of such matters to
prevent a reoccurrence”. (Two other permanent secretaries fell down on referred
complaints.) She also responded in timely fashion to recommendations in
reports, as did the Chief Planner. I commend the Commissioner of Police for
readily welcoming investigation of a complaint when he may have put up an
argument on jurisdictional grounds; and for his full cooperation with the
investigation.
Commendation is due also to the Deputy Governor for the interest she takes in
our work and the efforts that she exerts to prod officers into responding to the
Commission.
Finally, I must thank my extremely hardworking staff (and especially Monique
Hodge-Bell who has been the constant throughout the year) for routinely going
beyond the call of duty to ensure that the office puts its best foot forward.
Without such dedication it would have been for me a much more difficult year
with fewer achievements.

Elton Georges
Complaints Commissioner for the Virgin Islands

I must also mention briefly other measures that have the potential to empower
citizens and strengthen accountability. I refer especially to passage of the
Freedom of Information Bill, drafted by the Law Reform Commission in 2004,
that would establish a framework for the media and members of the public to
access information held in Government files. The Bill proposes in section 44 a
review role for the Complaints Commissioner. Next, there is the Human Rights
Commission Bill, which the October 2010 Speech from the Throne promised
would be introduced in the current session of the House. We look forward to
this development.
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SELECTED CASE SUMMARIES
(VERY BRIEF)
(Pseudonyms used to protect identities)

and said they were “making every effort to minimize such delays”. We pointed out
to them that the apology was insufficient as it did not mention the repeated failure
to return telephone calls and to inform the applicant regularly of the progress in
processing the application, not to mention losing the original documents. The
department did not respond, nor was a recommendation to seek the Minister’s
approval to reimburse the fee (or at least enter it as a credit against future renewals)
taken up.

Apology (but no refund) for long delayed trade licence application
approval

“if you submit an application we will process your application within
four to six weeks once all requirements are met [and] notify you of the
status of your application”
(From the Department of Trade and Consumer Affairs service charter.)

Gerald submitted an application for a trade licence to the
Department of Trade and Consumer Affairs in February,
2010 and was told that processing would take 6 weeks.
Having heard nothing, in the 7th week he began calling
from abroad (where he was at the time residing) to check
on the application, but was usually frustrated in that he
could not speak to anyone who could give him any
information about the application, and he could not reach
the Director to complain. Promises that the handling
officer or the Director would call back were never kept.
Then he had to submit the papers again in July after the
department apparently lost the application. Still, no
approval was forthcoming. After he involved the
Commission in the matter in late July we worked
diligently with the Department (who admitted their
failure) to try to get the approval expedited.

“The words of this Charter and the actions
carried out by officers must serve notice to the
people that the Premier’s Office will take action
to continuously improve as we seek to deliver
the highest level of professional service to the
public.”

Work permits finally approved and apology issued

“We aim to satisfy your needs and guarantee excellent service by
reviewing and processing your work permit application carefully and
objectively…by the times stated in this charter.”
(The Labour Department service charter)

“

From Citizen

“I hope I didn’t cause any
discomfort or ruffled anyone’s
feathers with my complaints.
Even though I was within my
right in escalating the issue to
the Complaints
Commissioner’s office at the
same time…I’m really not
interested in an apology from
them though it would be nice
if they did it willingly not by
force, most importantly is that
all people there get service in
a timely fashion/reasonable
time as expected from any
public office.
Thank you again!”
people there get service in a

How long should it take to get a decision on a work permit application? The Labour
Department’s service charter in force during the period in question promised it in 30
working days, equivalent to 5 weeks. This was not the
experience of one businesswoman. Begonia applied in
April 2009 for work permits for two men recruited abroad
To Complaints Commission
to work in her nursery and landscaping business. Up to
“I'm delighted to be able to
11th January, 2010, over 9 months later, she had not
report that my flight
heard from the department in spite of telephone inquiries
expenses were deposited in
that she made.
my husband's bank account.
After
the
Complaint
Commission’s
intervention
Many thanks indeed for all
commencing in January, 2010, the applications were
your effort on my behalf and
finally approved on 23rd April, 2010. The department
congratulations on your
success,
I really appreciate it.”
admitted that the applications had been sitting around on
an officer’s desk, in breach of their own procedures,
awaiting processing. The Labour Commissioner sent a
written apology to Begonia assuring her that “in the
future this department will be more vigilant in administration to ensure that a
similar occurrence will not…be a part of our records”.

(Statement by the Premier in the Premier’s Office Service Charter, 2008.)

There were further delays at the Premier’s Office (where the actual approval is
given), however, and the licence was finally issued only on 19th October, 8 months
after the application. The Department apologised to Gerald for the protracted delays
10 | P a g e
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Early resolution in complaint of delay in processing application to partition land

“When you submit an application we will…submit registered documents
to you with the Chief Registrar’s…signature on them within 15 working
days”. (The Land Registry service charter)
Mr. C, through his attorney, in September, 2009 submitted an application to the
Land Registry for partitioning of family land. When by 12th March of the following
year Mr. C could not get any action in spite of his and his attorney’s best efforts, he
approached the Commission. The Acting Chief Registrar readily admitted that the
documents had been inexplicably sitting in the department’s office unprocessed for
several months and undertook to see Mr. C without delay, to apologise for the lapse
and expedite the application. True to her word, she set this in motion. Further
delays were due to several complications inherent in the application, but the
Registry worked diligently with the complainant’s attorney to resolve these and by
late in the year Mr. C had the title that he sought.
The Registry was instituting a tracking system that would render
such occurrences less likely and also accepted recommendations
“The officer called to
to re-stock and make more easily available copies of their service
apologize for the delay
charter. In addition, they launched the Land Registry Public Notice
in processing the
and Practice Guide on 1 December, 2010 providing very useful
documents.
information for the public on the various matters concerning land
She acknowledged
registration.
some responsibility
since she initially did
not follow-up in a timely
manner.
Thanks to Mr. Georges
and the Complaints
Commission since you
were very helpful in
resolving this issue.”

Exorbitant building permit fee?

“We will be clear and helpful in our dealings with you,
giving clear explanation for our decisions.”

the law and practice, so the main complaint was not substantiated. There were,
however, concerns, as the Building Authority, the body authorised to levy such
charges, had not been constituted for the past three years. The Buildings Act,
passed in 1955 and last amended in 1983, was patently out of date. Another
concern was the widespread practice of PWD staff working as private architects and
submitting work that colleagues have to check.
The newly constituted Authority and the Ministry for Communications and Works
agreed to work diligently on updating the relevant legislation, as recommended, and
drew up conflict of interest guidelines. The department undertook to mount a public
education drive about the process, including how fees are arrived at.

Persistent citizen endures frustration – and danger - of response failures
by multiple agencies

“The Environmental Health Division is in the business of ensuring that

all aspects of the environment with the potential to negatively impact
health are managed efficiently to enable all persons in the BVI to
attain
and
maintain
optimal
health
and
social
well-being.”
(The Environmental Health Division service charter)

“We will go the extra mile to provide the appropriate service and
ensure customer satisfaction”…”If you write us we will acknowledge
receipt of your letter within five working days [and] keep you informed
on developments…” (The Ministry of Health and Social Development service
charter)

This gentleman thought that the staff at the Public Works Department acting for the
Building Authority had acted unfairly in that they had greatly overcharged on his
application for a permit for his two-bedroom house and refused to process his
application when he challenged the charge, resulting in costly and frustrating delay
to the commencement of construction of the building. He based this on what a
friend, an architect on the PWD staff, had told him would be the charge ($375); he
was charged $775. The investigation found the charge to have been consistent with

Elliott had reason to wonder if he was included in the “all persons” or the customers
for whom the Ministry would go “the extra mile”. He had over a period of three
years, beginning in 2006, repeatedly and loudly complained to the Ministry direct
and its Environmental Health Division of having to endure health damaging
nuisances emanating from neighbouring industrial operations carried on by Frank.
He had documented the hazards and provided DVD’s. For nearly the first two years
the Ministry did not engage in resolving the complaint. When they did engage, they
elected not to use the legal instrument of a nuisance abatement notice available to it
or pursue a nuisance order from the Magistrate, which might have effectively
brought the nuisance under early control. Instead, their efforts were directed
towards attempts to get Frank to re-locate the offending operations. This strategy
achieved partial success when the dust producing operations were moved. But this
was May, 2009, after 3 years of complaints from Elliot, and then but Frank would
not complete the move by 30th June as promised. Elliot approached the Commission
in September, 2009.
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(The Building Authority service charter)

“When carrying out our legislative responsibilities we
will give you up to date and accurate information…to enable you to
meet your obligations properly.” (The Public Works Department service
charter)

The investigation found injustice to him and his family, the result of
maladministration. The Ministry apologised to him for “the inconveniences suffered
by you and your family”. A recommendation to make a modest consolatory payment
to Elliot was rejected on legal interpretation grounds.

----------------------------------------

made “on a humanitarian basis”, she explained. While the (ultimately futile)
humanitarian efforts of the Authority and Department might have something to
commend them, it would have been, of course, helpful to Elliot to have been given
this clear opinion much earlier in the day. A token consolatory payment in
recognition of the needless distress through which he had been put was rejected on
legal grounds. (See below for an account of this difficulty).

Elliot also obtained, after our intervention, an apology from the current Chief Planner
on behalf of the Planning Authority and the Town and Country Planning Department
for their dilatory and uncommunicative approach to his call for action against the
neighbouring activities from which the nuisance emanated. He contended that the
activities represented a change in land use amounting to unlawful development
since Frank had not obtained the required Planning Authority permission. The
Authority should, in his view, have therefore issued and enforced a Stop Order that
could be served in response to “activities affecting the health or safety of persons
where such activities constitute a breach of planning
control” (The Planning Act, 2004, section 44 (3)).
Testimonial from Public
“Thank you very much for your
extraordinary courage and
professional conduct of our
complaints. Especially pleased
with your timely updates.
We convey our heartfelt
gratitude for your excellent
work!”

“Correspondence will be responded to within 5
working days of receipt”. (The Town and Country Planning
Department Service Charter)

Elliot’s letters that he had written in May, 2006 and July,
2008 to the Chairman of the Planning Authority had
received no reply although he had initiated numerous
telephone calls to the Chairman and former Chief Planner.
The latter had twice written to Frank, however, to tell him to retreat at least 50 feet
from the site boundary and build a “vegetation buffer zone”, and also to submit
appropriate plans to the Authority by the end of January, 2007, failure to do which
would “result in enforcement procedures according to the Planning Act…” When the
first letter was disregarded, the second was sent two years later, repeating the
demands and the threat. On this occasion he added that the Authority was “aware
that noise, fumes and dust are major factors coming from the operation.
Accordingly, your proposal must include proposed mitigation measures and
a monitoring programme.” The proposal never came, but nor were the threatened
‘enforcement procedures’ taken.

Writing in October, 2010 following our report the Chief Planner explained to Elliot for
the first time the official view of the Authority that the offending operations next door
of which he had persistently complained did “not constitute development and as
such did not fall within the jurisdiction of the Town and Country Department and
Planning Authority…” The Department’s participation in meetings and other efforts
to relieve his distress [including, presumably, the enforcement threats] had been
14 | P a g e
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THE YEAR IN REVIEW
The year as a rather active one, as 10 investigations were brought over from 2009
and some 13 new investigations were opened, one fewer than the year before. Two
complaints were declined for investigation following preliminary inquiries while 12
were declined as not in our jurisdiction. We declined one complaint on the
grounds that the recommendations to be made if this complaint proved to be
justified would be identical in substance to recommendations previously made in
two reports and, so far, rejected by the Ministry concerned, the Ministry of
Communications and Works. (This was one of 5 that were within our remit but
were declined in the Commissioner’s discretion.) In all, we completed 14
investigations with reports during the year and left 8 open at the end to be carried
forward to 2011. Including all complaints, we logged a total of 72 inquiries,
compared with 49 in 2009. Tables of statistics appear later.

From the UK
Parliamentary
Ombudsman’s
guidelines to
compensation
“Factors to consider when
deciding the level of
financial compensation”


for inconvenience or
distress should include:



the impact on the
individual – for example
whether the events
contributed to ill health, or
led to prolonged or
aggravated injustice or
hardship



the length of time taken to
resolve a dispute or
complaint



the trouble the individual
was put to in pursuing the
dispute or complaint.

We also completed and reported on our first “own motion” investigation, an
examination of the subsidy programme to assist residents in meeting the cost of
electricity connections to their buildings. The investigation had opened in
September, 2009 and was completed in February.
COMPLIANCE
The level of compliance with recommendations made to remedy injustice was a
cause for concern the second year running. Even the letter of apology that is
offered to wronged citizens was too often minimal in content and grudgingly given.
A proper apology acknowledges failure or wrongdoing, but some heads cannot
overcome their aversion to such an admission and will only express regret that the
complainant was inconvenienced. A few refused even that gesture. There were,
however, a few heads of agencies, too few, who reacted in exemplary fashion.
JURISDICTION
A legal issue that arose during the year impinged on compliance. Of the 14
investigations closed and reported on, modest or token compensation was
recommended in 3. In two of those, the maladministration was judged to be
egregious and to have resulted in substantial injustice to the complainant. In the
other, the complainant had suffered a loss of crops for which the Department of
Agriculture had itself estimated the value. The Government, however, raised a
question as to the Commissioner’s jurisdiction to recommend that compensation
be paid to complaints who had suffered injustice. When the Commissioner
proposed to avoid use of the term “compensation” the response was an opinion
that the Commissioner could not lawfully recommend that Government make a
payment, however it may be styled.
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Remedies may need to take
account of injustice or
hardship that results from
pursuing the complaint as well
the original dispute. Financial
compensation may be
appropriate for:


costs that the
complainant incurred in
pursuing the complaint



any inconvenience,
distress or both that
resulted from poor
complaint handling by the
public body.”
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Now, the fact is that the Commissioner makes
recommendations under section 12 (2) of the Act
that states, in part;
Where the Commissioner is of the opinion that any
person has sustained an injustice as a result of
maladministration, he shall include in his report
such recommendations as he thinks fit…”
(Emphasis added.)
No specifics are given as to the scope of the
recommendations that can be made. While the
challenge to the jurisdiction to recommend
payments is based on the approach that as such a
power is not mentioned it is excluded, the
Commissioner (on the basis of consultation with
colleagues in other Territories) felt certain that the
approach to interpreting the question of jurisdiction
in the Act should be that since it was not
specifically excluded it should be held to be
included; the words should be given their plain
meaning. The matter remains to be determined by
judicial review and a declaratory judgement.
Meanwhile, however, some heads of department
have, quite understandably, relied on this challenge
as a basis on which to reject a very few
recommendations that they seek to make token
consolatory
payments
to
complainants
in
consideration of gross injustice and the distress
and expense to which they may have been put. We
continue to plead for Government departments, and
the Government as a whole, to do the right thing by
the people they serve and put things right when
they have gone wrong; or, as Ms. Ann Abrahamson
puts it, “attempt to restore that sense of human
value to those who have been denied it” (UK
Parliamentary Ombudsman’s annual Report 20072008). (See an account of this difficulty on page 17)

SPECIAL REPORTS

TRAINING

Special reports to the House of Assembly are required whenever an agency takes
no action that the Commissioner considers to be adequate and appropriate within
a reasonable time after he has issued his investigation report. The first such
special report was laid on 28th January2. It became thereby a public document;
other than reprinting a press release that the Commission put out, however, there
was scant media interest, with the notable exception of one paper that wrote a
substantial story. The second special report was laid during March. It concerned a
complaint against the Public Works Department for non-payment of monies owed
under a petty contract. The amazing thing, however, was the window it opened on
the potentially huge waste of public funds through careless (at best) awarding of
petty contracts. The Department did not respond to the recommendations. The
third special report was sent to the Premier and the Speaker on 2nd December but
in the event would not be laid until February, 2011.

MEMBERSHIPS AND PROFESSIONAL ACTIVITIES
Professional connections are perhaps even more important for offices in tiny
countries and in new offices than for long established ones. During the year we
joined the Caribbean Ombudsman Association (CAROA) and the larger British and
Irish Ombudsman Association (BIOA). The Bermuda Ombudsman and the
Complaints Commissioner for the Cayman Islands continued to be valuable
consultative resources.
In November the Commissioner attended the sixth General Meeting and
Conference of CAROA held in Willemstad, Curaçao. The conference theme was
“Integrity: the foundation of good governance”, which lent itself to engaging
presentations and discussions. It was enriched by the participation of the
Commonwealth Secretariat, the Public Protector of South Africa and the National
Ombudsman of the Netherlands, among others.

OUTREACH
A very important part of our task is reminding the public of the office’s presence
and role and encouraging its use as a resource, when needed. We did rather less
in 2010 than in 2009. Our main effort was to initiate several short public service
announcements on all the radio stations. We did put out about four press releases
(on the first special report, on the training project, and on the CAROA conference)
and held a press conference in September to launch our first annual report. We
also answered questions from the one newspaper that wrote stories on the
Commission’s activities.

2

st

The details are at page 10 of our 1 Annual Report (2009) available on our website, www.ombudsman.vg
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Mr. Jones was Gareth Jones, head of the Special Ombudsman Response Team of
the Ontario Ombudsman’s Office and Ms. Brock was Arlene Brock, Ombudsman
of Bermuda. They were the facilitators for a training course entitled “Sharpening
Your Teeth” organised by the Complaints Commission and held at the Community
College during a week in March. The course, which was developed by the Ontario
Ombudsman’ Office and has been delivered to groups
“Mr. Jones and Ms. Brock
around the world, was aimed at sharpening investigative
each praised the level and
skills across the public sector.
high
quality
of
the
participation
in
the
sessions by the trainees
and expressed satisfaction
overall with how the
training went. “I commend
the BVI highly on their
public service if this group
is at all representative of
it”,
said
Ms.
Brock.
Speaking on behalf of the
participants, Mr. Wendell
Ronan of the Internal Audit
Department said that the
course had been very
interesting and helpful and
he gave top marks to the
trainers and organizers.
Many of the attendees
agreed that after the four
days of intensive work they
were now in a much
stronger position to carry
out investigations that they
must do in the course of
their work. (Excerpt from
press release of 26th
March, 2010)
From Left to Right:
Gareth Jones - Director of the Special
Ombudsman Response Team (SORT)
Ontario, Canada (Facilitator);
Arlene Brock - Ombudsman, Bermuda
(Facilitator);
Inez Archibald - Deputy Governor of the
Virgin Islands;
Elton Georges - Complaints Commissioner
(Ombudsman) Virgin Islands
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OFFICE SYSTEMS
Contracts were let and work began in August on
developing a website for the Commission and in October
on
developing
an
electronic
based
Complaints
Management System, in line with the work programme for
the year. These projects were at advanced stages at year’s
end. During the year we also had installed an electronic
security system.

ACCOMMODATION
We remained at Upstairs 80 Main Street while continuing
to look for other accommodation and press for approval to
re-locate. As mentioned in the previous year’s report, this
was for the purpose of acquiring premises that were
accessible to all persons, including elderly and disabled.
The search goes on. In the early months of the year, up to
end of April, we shared premises with the Commission of
Inquiry into Stamp Duty Irregularities. Because of the
common areas used we had perforce to mutually assist
each other in some matters. In December work began on
preparing a room to be occupied by the Registrar of
Interests in 2011. Again, the common areas would be
shared.

STATISTICS
Overview
We have tried to make the statistics comparable with those for 2009, but must
make the disclaimer here that they may not be altogether so. The statistics format
is still evolving, to some extent, so there may be small discrepancies across years.
When the complaints management system gets fully going it should result in more
reliable cross-year consistency. It is also useful to explain that we have sometimes
found it useful to record as two complaints or investigations one set of facts
provided by one complainant when there are elements of the complaint that apply
to more than one agency. (An application, such as a business licence, that is
processed initially in the Department and then at the Ministry is an example of a
‘single’ complaint subject that may be recorded as against two agencies.)

2010 SUMMARY
Statistics Summary 01 January, 2010 - 31 December, 2010
Total enquiries
Number of complaints investigated
Number of investigations/reports completed
Number of complaints declined
Number of complaints withdrawn
Number of complaints referred
Number of investigations open/Brought Forward to 2010
Number of Investigations Carried Forward to 2011
Number of own motion investigations started/completed
Number of investigations requested by Members of House of Assembly
Number of special reports sent to be laid
Total number of recommendations in completed reports

The figures show that we declined to investigate some 18 (or 46% of total logged)
complaints received during the year to add to the 20 declined in 2009 (45%). Only
12 of the 18 or 67% were outside of jurisdiction as against 100% in 2009,
indicating some learning on the part of the public as to the matters with which the
office can deal. Most of those 12 were to do with employment in public service, the
remainder being mostly concerned with the courts.
Of the 14 investigations closed out during the year, the Premier’s Office and
Ministry of Natural Resources and Labour led with 3 each, the Ministries of
Finance, Health and Social Development and Communications and Works were
next with 2 each with 1 against the House of Assembly and one the Office of the
Director of Public Prosecutions. None was recorded against units in the Governor’s
Group (though, as noted above, the majority of those declined as out of
jurisdiction had to do with departments in that Group). Overall, the figures are too
small to draw firm conclusions on trends.

STATUS OF COMPLAINTS

72
26
14
18
0
8
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8
1/0
0
3
57

COMPLAINTS REFERRED

Number/Status at 31 Dec, 2009 and 2010

80

Number (8 total) Where Referred
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70
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40
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30
20
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0
1

1

Office of the
Premier
Ministry of
Finance
Mininstry of
Health & Soc.
Dev.
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STAFF

FINANCES

The office operated with its full complement of three staff for much of the year, but
there were changes at the Senior Administrative Officer position. Mrs. Louann
Hodge-Smith’s engagement ended at mid-June. Young Asheed Thomas was
engaged on 28th June for the summer, until 31st August, as a receptionist, typist
and Accounts Clerk. Mrs. Elizabeth Mylan took up the position of Senior
Administrative Officer as of 1st September, remaining until early November. She
was succeeded by Mrs. Beverley Sergeant in December. Monique Hodge-Bell
remained throughout the year as Assistant Commissioner.

The concerns of last year remain. Funds for use by the Commission are provided
in the form of a head in the Estimates with all the built in inefficiencies and costs
that that involves.
Total expenditure for 2010 amounted to $264,801, 84.4% of the total budgeted
allocation of $313,800. Of the total spent, 74% ($196,000) went to personnel or
human resource costs, reflecting the labour intensive nature of the service
provided. (As budgeted, such costs were 67.2% of the total.)

Staff Pictured Below

A separate statement of accounts together with the Auditor General’s report is
being sent on to the Governor for presentation to the House of Assembly.

From Left to Right - Mrs. Beverley Sergeant, Senior Administrative Officer
Mr. Elton Georges OBE CMG, Complaints Commissioner (Ombudsman)
Mrs. Monique Hodge-Bell, Assistant Complaints Commissioner

See Appendix #1 Head 715 – Office of the Complaints Commission – Page 27.
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APPENDIX 1

APPENDICES

26 | P a g e

27 | P a g e

APPENDIX 2

APPENDIX 3

APPENDIX 3
List of Public Authorities

List of Government Departments
Adina Donovan Home for the Elderly
Attorney General Chambers
Audit Department
Archives & Records Management Unit

Labour Department
Land Registry
Library Services
Magistrate's Court

Financial Investigation Agency*
Judicial and Legal Services Commission*
Police Service Commission*
Public Service Commission*

BVI Finance Centre

Ministry of Communication & Works

Teaching Service Commission*

[Virgin Islands Constitution, 2007]

BVI Fishing Complex

Ministry of Education & Culture

National Disaster Management Council*

[Disaster Management Act, 2003]

BVI Shipping Registry

Ministry of Finance

BVI Tourist Board

[Tourist Board Act, Cap. 130]

Conservation & Fisheries

Ministry of Health & Social Development

Board of Immigration

[Immigration and Passport Act, Cap.130]

Customs Department

Ministry of Natural Resources & Labour

H. Lavity Stoutt Community College

[H.Lavity Stoutt Community College Act, 1991]

Department of Disaster Management

Environmental Health Division

Planning Authority

[Physical Planning Act, 2004]

Department of Human Resources

Registry & Passport Office

Planning Appeals Tribunal

[Physical Planning Act, 2004]

Deputy Governor's Office

Royal Virgin Islands Police Force

Social Security Board

[Social Security Act, Cap. 266]

Development Planning Unit

Premier's Office

Wickhams Cay Development Authority

[Wickhams Cay Development Authority Act, Cap. 281]

Education Department

Her Majesty's Prison

Financial Services Commission*

[Financial Services Commission Act, 2000]

Department of Culture

Public Works Department

Income Tax Appeal Board*

[Income Tax Act, cap. 206]

Facilities Management Unit

Solid Waste

National Bank of the Virgin Islands Limited*

Governor's Office

Social Development Department

Stamps Advisory*

House Of Assembly

Survey Department

Central Tenders Board

[Public Finance Management Regulations 2005]

Fire and Rescue Service

Telephone Services Management Unit

Allied Health Services Authority*

[British Virgin Islands Health Services Authority Act 2004]

High Court Registry

Town & Country Planning

BVI Health Services Authority

[British Virgin Islands Health Services Authority Act 2004]

Department of Immigration

Trade and Consumer Affairs

Medical and Dental council

[British Virgin Islands Health Services Authority Act 2004]

Department of Information Technology

Training Division

Nurses and Midwives Council

Information & Public Relations

Treasury Department

Public Assistance Committee

[Public Assistance Act, Cap. 265]

Inland Revenue

Department of Motor Vehicles

Airports Authority Limited

[Airports Act, 2003]

Internal Audit

Water & Sewerage Department

BVI Electricity Corporation

[British Virgin Islands Electricity Corporation Act, Cap. 277]

Department of Agriculture

Building Authority

[Buildings Ordinance, Cap. 234]

Telecommunications Regulatory Commission

[Telecommunications Act, 2006]

Board of Film Censors*

[Cinematographs Act, Cap. 236]

Department of Youth Affairs and Sports

[Financial Investigation Act, 2003]
[Virgin Islands Constitution, 2007]
[Virgin Islands Constitution, 2007]
[Virgin Islands Constitution, 2007]

Early Education Advisory Committee*

[Education Act, 2004]

Education Advisory Committee*

[Education Act, 2004]

Festivals and Fairs Committee

[V.I. Festival and Fairs Committee Act, 2005]

Library Services Committee*

[Public Library Services Act, Cap. 117]

Prison Visiting Committee
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Scholarships Committee

[Scholarship Trust Fund Act, Cap. 118]

National Parks Trust

[National Parks Act, 2006]

Land Survey Board

[Land Surveyors Act, Cap. 21]
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GLOSSARY
DEFINITIONS/DESCRIPTIONS FOR CLASSIFICATION AND RECORDING
PURPOSES
(Note: References to the Act are to the Complaints Commissioner Act, 2003)
Declined complaint: A written complaint that the Commissioner refuses for
investigation because he/she considers it to be:
a) outside of his jurisdiction (or remit);
b) incomplete, frivolous, vexatious, or to fall under any of the paragraphs of
section 6 (1) of the Act; or
c) for any other sufficient reason, in the Commissioner’s discretion.
A complaint is also classified as declined when the Commissioner discontinues
an investigation already started for any one of the reasons above or that seems
to him or her sufficient. Whenever a complaint is declined, the Commissioner is
required to inform the complainant in writing, with his/her reasons.
Closed:
(a) Of an investigation, when the inquiry phase (or search for evidence) is
ended and the report is prepared.
(b) When used in reference to a case, complaint, or file, when the report
is completed and the Commissioner is satisfied that he has done all that
is reasonably within his power to bring about action on the
recommendations. The submission of a special report is one event that
signals closure of a file. The normal way to close a complaint file is to
write a closure letter to the complainant. Such a file is also closed when
a complaint is declined (see above).
Inquiry: Any approach to the Commission by a member of the public in respect
of its complaints work. It includes complaints, whether assessed as within or
outside of jurisdiction, and requests for information, advice or clarification on
our functions or some problem with a Government agency
Open: Not closed. Used in reference to an investigation, it signifies that the
active search for evidence is continuing (or is suspended for the time being, but
not concluded). Investigations that are open on 31st December of a year are
carried forward to the following year and on 1st January, brought forward
from the previous year.
Own Motion Investigation: An investigation that the Commissioner
undertakes on his own initiative, without complaint or request, as authorised
by section 4 (2) (c) of the Act.
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Preliminary Inquiries: As used in section 8 of the Act, early exploratory
questioning or research conducted in the assessment stage of a complaint to
determine whether to launch a full investigation or to deal with the complaint
in some other manner or to decline it.
Referred: A written complaint that is within jurisdiction but is, in the
Commissioner’s discretion, sent to another agency for resolution, is classified
as referred. It may be because the complainant had not tried to get the
complaint resolved through the agency’s own machinery before filing with the
Commission. The Commissioner usually advises the complainant, in writing, to
take up the matter with the designated agency, stating his reasons for the
referral.
Special report: A report sent to the House of Assembly when the
Commissioner considers that no action that is adequate or appropriate has
taken place, within a reasonable time, on recommendations that he made
within a report. It is mandated by section 14 of the Act.
Systemic Investigation: A general investigation into the operations of a unit
or into the administration of a particular programme. This would usually be
an ‘own motion investigation’ but it may also be carried out at the request of a
member of the House of Assembly.
Withdrawn complaint: A written complaint that is being assessed, or is
already accepted for investigation, or is under investigation and the
complainant informs the Commissioner that he or she wishes to withdraw from
it. (In such a case, the law gives the Commissioner the authority to proceed with
the investigation if he thinks that it is the public interest to do so.)

