PUBLICATION NOTICE
TENDER WAIVER DOCUMENTS

Permission to Waive the Tender Process to

pay Mr. Michael Herbert For Transportation
of School Students between campuses -
ESHS

Published by the Cabinet Office on 31t May, 2023
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RECOMMENDATION B19 AND OTHER REFORMS

GUIDELINES FOR PUBLICATION

The Cabinet remains committed to the principles of good governance, transparency and
accountability. The Framework for Implementation of the Recommendations of the
Commission of Inquiry Report (“the Framework Agreement”) allows the publication of
Cabinet documents relating to proposed tender waivers in combination with
Recommendation B19 of the COI Report relating to Contracts.

In keeping with both the Commission of Inquiry Report and Framework for
Implementation of the Recommendations of the Commission of Inquiry Report and other
Reforms, Cabinet agreed to a standing waiver to allow publication of the Cabinet documents
relating to Memoranda proposing a tender waiver.

GUIDELINES

1.

Cabinet documents will be published after confirmation of the minutes and
within three (3) days after the signing and registering of the contract.

In accordance with the Virgin Islands Public Procurement Act, 2021, Section 54(4),
information in Cabinet documents will be redacted if its non-publication is
necessary for the protection of the national security of the Virgin Islands or if its
disclosure would:

i. be contrary to law;

ii. impede law enforcement;

iii. prejudice legitimate commercial interests of a particular supplier; or
iv. impede fair competition.

Legal advice, and the advice of the National Security Council in accordance with
Section 57 (3) of the Virgin Islands Constitution (2007) Order, will be sought as
necessary in determining whether redactions are required.

Any amendments made to documents would be re-published, once approved by
the Cabinet of the Virgin Islands.

The published Cabinet documents will be also available on bvi.gov.vg,
Government’s Facebook page, the Virgin Islands Official Gazette’s website
(www.eservices.gov.vg/gazette) and on Twitter.
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CABINET MEMORANDUM
Background Information

1) The Elmore Stoutt High School was located at the Clarence Thomas Ltd Building (CTL)
in Pasea Estate following the Hurricanes of 2017. The transportation of all technical
students between the school’s location at CTL in Pasea to the Lower Estate campus
started in the 2018-2019 school year while the entire school was housed on the CTL
campus to use the technical shops in the F-Block which had the least damage during the
hurricanes. The schedules were organised to accommodate classes first thing in the
morning or last thing in the afternoon; at the beginning or at the end of the day.

2) With the refurbishment of the L. Adorothy Turnbull building in 2019, the decision was
made in a meeting held with the Assistant Secretary, Chief Education Officer, Principal,
and Assistant Principals that the Lower Estate campus would house the junior school
students (Grades 7-9) and the senior students (Grades 10-12) would remain on the CTL
campus. The senior students however had to continue to be transported to the Lower
Estate campus for technical subjects since there was no facility at CTL available for these
classes.

3) The decision was made to move the Junior school to Lower Estate for the following
reasons:

i.  The junior school numbers (704 students) could not be accommodated in the CTL
building. Even from the previous year, Geography, Music and Student Support
classes were held in tents in the Parking Lot in Pasea. The enrolment for the 2019
- 2020 year was projected to increase by another fifty (50) students.

ii.  The high level of agitation from the Pasea Estate Development and the fact that
the business community wanted the school removed from the area completely.
The loitering and disruptions from the students were major problems and it
seemed that the Junior school students were causing most of the disruptions.

iii. ~ The senior school students (501) could be accommodated more comfortably in the
CTL building and because of their level of maturity, the disruptions would have
been minimised. The senior school with a projected increase of 531, could still be
accommodated.

iv. It would reduce the high trafficking of junior school students and the potential

disturbance of the business area. The senior students would be better controlled
in that CTL space.
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4) During one of the last meetings held (the CEO, Assistant Secretary, principal, and
assistant principals), the logistics were finalised to facilitate the technical subjects. It was
decided that the transporting of the students would continue as it was done in the 2018 -
2019 academic year.

5) The 2019 - 2020 school year saw an increase in enrolment and the number of students
in the technical programmes also increased. Transportation arrangements were made for
Mr. Sendrick Smith to be contracted to transport the students. He was the sole bus
company engaged for the service. The school’s vehicles were also utilised to transport the
students.

6) The transportation was sorted to facilitate the movement of students to attend classes
on both campuses within the same day. All Technical classes which included Art,
Woodwork, Electronics, Metal, Technical Drawing, Agriculture and Science Lab students
were required to move back and forth because the labs/shops were located at the Lower
Estate campus. Classes were again scheduled to minimise the movement and therefore
students were moved at the beginning of the day or the end of the day. With the
Pandemic affecting us, students moved to online classes for 2020-2021.

7) In 2021 - 2022, students returned to face-to-face classes but on a shift system.

8) With the shift system in place, the schedule had to accommodate more movements
between the campuses. Therefore, the number of students that were moved daily
increased. Some technical students were required to move several times based on the
number of technical courses that were taken. This meant some students moved several
times in a day or in a week. The buses were now doing more trips based on the schedule.
As a result, the total number of students that moved for the 2021-2022 school year was
eight hundred and sixty-two (862) students.

9) Mr. Sendrick Smith continued with the arrangement from the 2019 - 2020 school year.
Mr. Michael Herbert was added to accommodate the additional trips that were required
for the movement of students because he had the capacity (Fleet of buses) to
accommodate the numbers and thus facilitate the movement.

10) Therefore, Mr. Sendrick Smith was contracted to move two hundred and eighty-eight
(288) students and Mr. Micheal Herbert was contracted to move five hundred and
seventy-four students (574) based on the transportation resources capability. Permission
was sought and granted from the Ministry (Accounts) to begin movement of students
between campuses as funds were available. The bus schedules for both bus drivers are
attached as Appendix A.
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11) In terms of the in-between school transportation of the ESHS students, the Ministry's
accounts unit received confirmation of the number of students each bus driver was
transporting in November 2021. After receiving the numbers and calculating the amount
for the contract from September 2021 to June 2022, it was realised that the total contract
amount for Mr. Herbert for the in-between transportation would exceed one hundred
thousand dollars ($100,000) which would need Cabinet's approval.

12) At the end of the school year, it was realised that with the number of students Mr.
Michael Herbert was transporting between the campuses; his payment would exceed one
hundred thousand dollars ($100,000). As a result of this, Mr. Herbert is now owed a total
of one hundred and fifty thousand, six hundred and seventeen dollars and sixty cents
($150,617.60) (See breakdown in Appendix B). Therefore, Cabinet is asked to give
permission for Mr. Herbert to be paid this amount without further delay.

13) The Ministry has taken a decision that from January 2023, all bus services will be
tendered and the tender process is presently in train.

14) As per the Governor's comments and in accordance with the Framework for
Implementation of the Recommendations of the Commission of Inquiry Report, the
Director of Internal Audit's response was sought as to the appropriateness of the
waiver (see Appendix C).

Purpose

15) To seek Cabinet's permission to pay Mr. Michael Herbert contracted sum over one
hundred thousand dollars ($100,000).

Cross-Ministry Consultation

16) No cross-ministry consultation was necessary.

The Governor stated:

17) It is regrettable that this contract was not tendered.

18 )It seems clear that Mr. Herbert must be paid for the services he has provided but in
accordance with the Framework for Implementation of the Recommendations of the
Commission of Inquiry Report (a) this tender waiver should be provided to the Director
of Internal Audit in advance so that she can make observations to Cabinet as to the
appropriateness of the waiver, compliance with the law (i.e Procurement Act), and also
instigate any audit of the paper she considers fit; and (b) the Cabinet document related to
the proposed tender waiver should be published in accordance with a waiver to be
agreed by Cabinet.
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19) I welcome the commitment in the paper to tender all contracts for bus drivers from
January 2023 onwards.

Financial Implications
20) This paper is being carried on behalf of the Ministry of Education.

21) As per the background information, in September 2021, the Ministry of Education and
Culture entered into a contract, albeit verbal, with Mr. Herbert to transport students of
the Elmore Stoutt High School between the temporary campus at CTL Pasea Estate and
the campus of the Elmore Stoutt High School. This was to cover the school year of
September, 2021 to June, 2022.

22) During this period no payment was made to Mr. Michael Herbert. Hitherto, the
outstanding amount to be paid is one hundred and fifty thousand, six hundred and
seventeen dollars and sixty cents ($150,617.60) which is above the threshold of a major
contract.

23) The new Public Procurement Act, 2021 (No. 39 of 2021) and the Public Procurement
Regulations, 2022 which came into force on 6th September, 2022 addresses the
procurement of works, goods and services. Nevertheless, there are transitional provisions
under Section 58 to address contracts that were existing before the Act came into effect.
Hence, the Ministry of Education and Culture is seeking a waiver under the Public
Finance Management Regulations, 2005 as amended.

24) Presently the supply vote under Head 25484030 -Secondary Education Subhead
528675 -Transportation has a remaining balance of approximately two hundred and one
thousand, six hundred dollars ($201,600.00) which is sufficient to honour this payment.
However, there are other commitments that would need to be paid by year-end.
Therefore the Ministry of Education and Culture is working to identify savings to
reallocate to the supply vote.

25) Notwithstanding, the Ministry of Finance would like to underscore the importance of
adherence to the procurement framework outlined in the Public Procurement Act, 2021
and Public Procurement Regulations, 2022. Best practice dictates that public procurement
falls within the scope of the above mentioned.

Budget
26) The payment will be made from Head 25484030 -Secondary Education, Subhead
528675 - Transportation
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Communication Strategy

27) Mr. Herbert will be written to upon permission being granted for the payment and
Cabinet will communicate the tender waiver utilising established policies and medium.

Conclusion

28) Cabinet is asked to concur with the decision. All staff members have been alerted to
not allow this to take place again and all contracts for bus drivers will be tendered for
January 2023 and going forward.

29) Cabinet is asked to consider and concur with the decision sought.
Decision Sought

Cabinet decided that:

a. the tender process be waived to retroactively enter into a contract with Mr.
Michael Herbert in the amount of one hundred and fifty thousand, six hundred
and seventeen dollars and sixty cents ($150,617.60) for the 2021-2022 school year
for transporting students between the Pasea Estate CTL campus and Lower Estate
Campus for classes;

b. the payments be made from Head 25484030-Secondary Education, Subhead
528675 -Transportation; and

c. anexpedited extract be issued to allow for the decision of Cabinet to be acted upon
before the confirmation of Minutes.

Dr. the Hon. Natalio Wheatley
Minister of Finance
21 December 2022
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Appendix A

BUS SCHEDULE FOR STUDENTS TRAVELLING BETWEEN THE
PASEA ESTATE (CTL) CAMPUS AND THE LOWER ESTATE CAMPUS
OF THE ESHS

Bus Schedule - Sendrick Smith

Total Time Pick Up Drop Off
27 9:40 AM CTL LE
Monday 23 10:25 AM CTL LE
13 2:50 PM CTL LE
20 9:30 AM LE CTL
Tuesday
25 2:05 PM LE CTL
Wednesday 43 10:25 AM CTL LE
26 10:25 AM CTL LE
Thursday
47 2:40 PM CTL LE
. 50 10:25 PM CTL LE
Friday
14 2:50 PM CTL LE
Bus Schedule Michael Herbert
Total Time Pick Up Drop Off
51 9:40 AM LE CTL
Monday 43 10:25 AM LE CTL
11 2:50 PM LE CTL
Tuesda 71 10:25 AM CTL LE
Y 50 2:05 PM LE CTL
Wednesday 67 9:35 AM LE CTL
18 2:05 PM LE CTL




hureda 14 9:40 AM LE CTL
y 93 1:55 PM LE CTL
13 9:40 AM LE CTL

Friday 50 10:25 AM CTL LE
93 1:55 PM LE CTL




Appendix B
Bus Driver Fees for Sept 2021 - June 2022

In between ESHS

Students S Per Student (2months +3Days) (9days) (2months +2Days) (3months +2Days) 8 Days
Bus Driver Per Week Per Week  Monthly Costs Feb & March 2022 22-Apr May & June 2022 Sept - Nov 2021 Dec1-102021
Micheal Herbert 574 S 800 S 18,368.00 S 39,491.20 S 8,265.60 S 38,572.80 $ 56,940.80 S 7,347.20

Total



Total
S 150,617.60

$ 150,617.60









Registered Contract
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