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A. INTRODUCTION 

 
1. This is an interim award that is limited only to a determination of the jurisdiction of this 

Tribunal to make third-party orders and awards against the Labour Commissioner. 

 

2. On 30 September 2021 the Chairperson of the Tribunal issued a Case Management Order 

(the “First CMO”) in which paragraph 1 thereof provided as follows: 

 
“The Labour Commissioner shall be added as a party to these proceedings to show 

cause why a third-party order should not be made against him/her in respect of the costs 

of these proceedings or any compensation awarded due to the inordinate delay and 

general failure to comply with section 26(2) (sic) of the Labour Code, 2010 resulting in 

loss or damage to the parties.”  

 

3. The recitals of the First CMO provided, in part, as follows: 

 
“WHEREAS the Tribunal having read the Complaint filed with the Labour 

Commissioner in February 2019 which was only transmitted to the Minister in May 

2021, over two (2) years later, and the Complainant confirming that he did not enter 

into any agreement with the Labour Commissioner to extend the time the matter was to 

be before the Labour Commissioner, the Chairperson is of the view that this was an 

inordinate delay and justice would not be served should the Complainant be successful 

before the Tribunal where the Respondent may be liable to compensate the 

Complainant for those two (2) years due to no fault of their own, and therefore, the 

Labour Commissioner should show cause why a third party order should not be made 

against her in this case” 

 

4. Paragraph 6 of the First CMO also provides as follows: 

 

“The parties are at liberty to file any interlocutory application, including an 

interlocutory application to vary, suspend or set aside this Order, on or before Friday, 

29 October 2021.” 
 

5. At the end of the First CMO, the Chairperson inserted a post-script note to assist the parties 

on any possible appeal date as follows: 
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“Post-Script: Any person who is dissatisfied with this decision may appeal to the High 

Court on any question of law on or before Friday, 29 October 2021.” 
 

6. The Labour Commissioner did not file an appeal with respect to paragraph 1 of the First 

CMO nor did the Labour Commissioner file any interlocutory application to vary, suspend 

or set aside paragraph 1 of the First CMO by Friday, 29 October 2021 and, therefore, was 

deemed to have accepted the position of the Chairperson with respect to the addition of the 

Labour Commissioner as a party to these proceedings. The matter then proceeded on that 

basis, and the Labour Commissioner having been given notice of the deadline to file an 

appeal cannot reasonably now argue that she was unaware of the right of, or deadline to, 

appeal. The Secretary to the Tribunal electronically served the First CMO on the Labour 

Commissioner on or about Friday, 01 November 2021. In fact, paragraph 10 of what is 

curiously purported to be an Amended Affidavit of Michelle Mc Lean, the Acting Labour 

Commissioner, filed in the High Court on 05 January 2022 and served on the Secretary to 

the Tribunal on the same date confirms that the First CMO was received by the Acting 

Labour Commissioner and then on Monday, 04 November 2021 she sought legal advice 

from the Attorney General.  

 

7. The Case Management Hearing was adjourned to 11 November 2021, which was to be the 

first appearance of the Labour Commissioner before the Tribunal since the Case 

Management Order made on 30 September 2021. However, the recitals of the Case 

Management Order made on 11 November 2021 (the “Second CMO”) shows that the 

hearing was convened at 10:05 a.m. and concluded at 10:37 a.m. without the presence of the 

Labour Commissioner and provides as follows: 

 
“WHEREAS the Secretary to the Tribunal indicated that she had received 

communication from the Deputy Labour Commissioner and the Attorney General’s 

Chambers concerning the attendance of the Deputy Labour Commissioner at today’s 

proceedings and the Labour Commissioner is to be excused from today’s proceedings in 

light of the need to summon her appearance at a subsequent hearing before the full 

panel” 
 

8. Paragraph 1 of the Second CMO therefore ordered that: 

 

“Notwithstanding the Case Management Order made on 30 September 2021, the 

absence of the Deputy Labour Commissioner is excused.” 

 

9. At the end of the Second CMO, the Chairperson inserted a post-script note to assist the 

parties on any possible appeal date as follows: 

 
“Post-Script: Any person who is dissatisfied with this decision may appeal to the High 

Court on any question of law on or before Friday, 10 December 2021.” 
 

10. The Second CMO also bifurcated the trial between a jurisdiction stage and a liability stage. 

Trial directions were also given, with the jurisdiction stage fixed for 25 November 2021. 

 

11. At 1:33 p.m. on 11 November 2021 the Labour Commissioner filed a document called 
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“Submissions and Bundle of Authorities of the Second Respondent pursuant to an Order of 

the Labour Arbitration Tribunal dated 30 September 2021”. However, no leave was granted 

in the First or Second CMO for submissions and authorities to be filed by the Labour 

Commissioner and no interlocutory application was before the Tribunal for those 

submissions and authorities to be considered by the Tribunal. To date, the Tribunal has not 

been invited to consider those submissions and authorities on any issue before it. 

 

12. On 17 November 2021 an application for an extension of time, and effectively to vary the 

trial directions, was filed by the Complainant. Therefore, the full panel considered the 

application at the date fixed for the jurisdiction stage of the trial on 25 November 2021 and 

the Case Management Order made on 25 November 2021 (the “Third CMO”) accepted the 

Complainant’s application and made the following order, among other directions: 

 

“The jurisdiction stage of the trial is adjourned to Tuesday, 07 December 2021 at 10 

a.m. for three (3) hours.” 

 

13. At paragraph 3 of the Third CMO, it provides as follows: 

 

“Any interlocutory application shall be considered at the jurisdiction stage of the trial 

before proceeding with the trial, including any interlocutory application to vary, 

suspend or set aside this Order made in the absence of the Complainant or the Case 

Management Order made on 11 November 2021.” 

 

14. At the end of the Third CMO, the full panel inserted a post-script note to assist the parties 

on any possible appeal date as follows: 

 
“Post-Script: Any person who is dissatisfied with this decision may appeal to the High 

Court on any question of law on or before Friday, 24 December 2021.” 
 

15. On 07 December 2021 the Tribunal heard evidence at the jurisdiction stage along with 

arguments, including from the Labour Commissioner, about whether the Labour 

Commissioner should be added as a party for the purpose of any third-party order. 

 

16. The Tribunal issued its Case Management Order on 07 December 2021 (the “Fourth 

CMO”) which provided as follows: 

 
“1. As a finding of fact, the Complaint in this dispute was first filed with the Labour 

Commissioner in 2018 and not in February 2019.  
 

2. The Second Respondent is permitted to file additional evidence on or before 

Friday, 31 December 2021.  

 

3.  The Complainant and the First Respondent is permitted to file additional 

evidence in reply on or before Friday, 7 January 2022.  

 

4.  The parties are at liberty to file final submissions in respect of paragraph 1 of 

the Case Management Order made on 30 September 2021 and in particular in 
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light of the Privy Council decision of Dymocks Franchise Systems (NSW) Pty 

Limited v Todd and others [2004] UKPC 39 on or before Wednesday, 12 

January 2022.  

 

5.  The Tribunal shall give its decision in respect of paragraph 1 of the Case 

Management Order made on 30 September 2021 on the date fixed for the trial 

of the liability and remedy along with all other outstanding interlocutory 

applications.  

 

6.  All other orders and directions shall continue to apply until varied, suspended or 

set aside.” 

 

17. At the end of the Fourth CMO, the full panel inserted a post-script note to assist the parties 

on any possible appeal date as follows: 

 
“Post-Script: Any person who is dissatisfied with this decision may appeal to the High 

Court on any question of law on or before Wednesday, 05 January 2022.” 
 

18. The Labour Commissioner did not file an appeal to the Third CMO nor did the Labour 

Commissioner file any interlocutory application to vary, suspend or set aside the Third 

CMO by Friday, 24 December 2021. 

 

19. The Labour Commissioner did not comply with any of the directions given by the Tribunal 

in its Fourth CMO, nor did the Labour Commissioner file any interlocutory application to 

set aside the First CMO, the Second CMO or the Third CMO which were deemed to 

continue to apply in accordance with the Fourth CMO. 

 

20. However, on 05 January 2022 the Secretary to the Tribunal was served with a copy of an 

Amended Fixed Date Claim Form filed in the High Court of Justice on the same date (the 

“Appeal”), although an unfiled Fixed Date Claim Form had been served on the Secretary to 

the Tribunal prior to that date and the effect of which is no longer necessary considering the 

proper service of the Appeal. The relief sought by the Amended Fixed Date Claim Form 

was to set aside the First CMO and the Fourth CMO. 

 

21. No doubt appreciating that an appeal is not a stay of proceedings, the Labour Commissioner 

filed an application for a stay of proceedings before this Tribunal on 06 January 2022 (the 

“Stay Application”), although the only directions given for the filing of interlocutory 

applications in accordance with LPR 28(1) was in the First CMO, and that deadline has 

passed. 

 

22. On 01 February 2022 at 5:06 p.m. the Complainant filed an opposition to the Stay 

Application, which was deemed to have been filed on 02 February 2022, which would still 

be within the seven (7) day period required by LPR 28(2) if the Tribunal had given 

directions for the filing of interlocutory applications and understandably was filed to 

preserve the rights of the Complainant.  

 

23. On 04 February 2022 the Second Respondent filed written submissions in respect of the 
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Stay Application which did not include, and was not accompanied by, any authorities. 

Considering the submissions the Tribunal gave all parties an opportunity to provide brief 

oral arguments in respect of the Stay Application. 

 

24. The Tribunal now complies with paragraph 5 of the Fourth CMO and gives its decision only 

in respect of paragraph 1 of the First CMO. However, it must also consider the Stay 

Application as a preliminary question since the granting of the stay may render any further 

decision otiose. In light of the Appeal, the Tribunal intends to outline fully the reasons for 

its decision. 

 

B. THE EVIDENCE 

 

25. The Tribunal heard oral evidence from the Acting Labour Commissioner on 07 December 

2021 during the jurisdiction stage of the trial. 

 

26. It was the evidence of the Acting Labour Commissioner that she received the letter of acting 

appointment in October 2021 with effect from 1 October 2020 and this dispute started 

before she began to act as Labour Commissioner. 

 

27. The Acting Labour Commissioner confirmed that the date that was stamped on the 

Complaint was 19 February 2019 as the date it was received at her office. 

 

28. She recalled the Complainant calling her regarding his matter, although she could not recall 

the exact date, and there was no record on the file when she spoke with the Complainant. 

However, she believed it would have been in October 2020 and May 2021 having spoken to 

him on more than one occasion. Before the file came to her the Complainant was the first 

person that actually contacted her about the matter and that was the impetus for her getting 

his file. 

 

29. The Labour Commissioner confirmed that even if the Complaint was originally filed on 19 

February 2019, it was not the normal time frame for the matter to take two (2) years to be 

transmitted to the Minister. The Labour Commissioner indicated that up to September 2020 

there were minutes on the file, which were short notes on what had been done on the file. 

When asked what resulted in it taking so long, she intimated that COVID-19 arose during 

2020. The Complainant rubbished that suggestion noting that even if the Tribunal were to 

accept that the Complaint was filed on 19 February 2019, which the Tribunal has not 

accepted, that was more than a year before the first lockdown due to COVID-19 which took 

place in March 2020. 

 

C. THE TRIBUNAL’S ANALYSIS 

 

The Law 

 

(i) Substantive Jurisdiction 

 

30. One of the most significant powers of any arbitral tribunal, even in domestic arbitration, is 
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its power to rule on its own jurisdiction, which is usually referred to as the principle of 

kompetenz-kompetenz. 

 

31. The UK Supreme Court ruled in Dallah Real Estate and Tourism Holding Company v 

Ministry of Religious Affairs, Government of Pakistan
1
 that a tribunal can rule on its own 

jurisdiction, but that does not prohibit a court with supervisory jurisdiction from ruling on 

that jurisdiction before the Tribunal has ruled on it, although it would appear to this 

Tribunal that there are certain prerequisites that must be established for a supervisory court 

to pre-empt that determination. According to the UK Supreme Court: 
 

“So also the principle that a tribunal in an international commercial arbitration has 

the power to consider its own jurisdiction is no doubt a general principle of law. It is 

a principle which is connected with, but not dependant upon, the principle that the 

arbitration agreement is separate from the contract of which it normally forms a part. 

But it does not follow that the tribunal has the exclusive power to determine its own 

jurisdiction, nor does it follow that the court of the seat may not determine whether 

the tribunal has jurisdiction before the tribunal has ruled on it. Nor does it follow 

that the question of jurisdiction may not be re-examined by the supervisory court of 

the seat in a challenge to the tribunal's ruling on jurisdiction. Still less does it mean 

that when the award comes to be enforced in another country, the foreign court may 

not re-examine the jurisdiction of the tribunal.” 
 

32. Although the High Court has supervisory jurisdiction over this Tribunal to determine the 

scope of its powers, this Tribunal must not avoid the difficult questions of determining for 

itself its own jurisdiction merely because a higher authority may take a different view. It is 

for this Tribunal to rise to the occasion and determine for itself the scope of its powers and 

jurisdiction unless and until that higher authority determines otherwise. 

 

33. The fact that there is an Appeal and a Stay Application, also does not prevent the Tribunal 

from determining its jurisdiction and the scope of its powers. 

 

(ii) Stay Application 

 

34. Section 30(2)(b) of the Code provides that in exercise of its powers the Tribunal shall “act 

in accordance with equity” among other things. The Privy Council in the seminal case on 

stay of proceedings on an appeal from a decision arising out of the High Court of the Virgin 

Islands in Texan Management Ltd and Others v Pacific Electric Wire & Cable Company 

Ltd2
 (“Texan Management”) adopted with approval the statement by Sir John Leach V-C 

who said courts of equity “have an inherent jurisdiction to stay the proceedings in any cause 

and in any stage of the cause”. Therefore, the Tribunal’s equitable powers allow it to stay its 

own proceedings. 

 

35. The Stay Application claims that it is made pursuant to rule 51 of the Labour Code 

                                                 
1 [2011] 1 AC 763. 
2 [2009] UKPC 46 at para. 49. 
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(Arbitration Tribunal) (Procedure) Rules, 2020
3
 (the “LPR”) and rule 60.3(b) of the Eastern 

Caribbean Supreme Court Civil Procedure Rules, 2000 (the “CPR”), however, the CPR is 

inapplicable before this Tribunal and all that LPR 51 says is that an appeal does not suspend 

the execution of any order or award of the Tribunal unless the High Court or the Tribunal 

says otherwise. There is nothing in LPR 51 that refers to a stay of proceedings. Therefore, 

applying Texan Management which dealt with a similar issue, the appropriate provision by 

which the Stay Application should have been made is LPR 25(1)(n) which deals with the 

Tribunal’s case management powers, or it may have been brought under the inherent 

jurisdiction of the Tribunal to grant a stay. However, where the LPR provides for the 

exercise of a power, an application should pray in aid the relevant rule and not rely on the 

inherent jurisdiction. 

 

36. An interlocutory application before the Tribunal is governed by LPR 28(1) which requires it 

to be supported by evidence. Applying Texan Management, the Tribunal has a discretion to 

extend time in accordance with LPR 5(7) and to put matters right in accordance with LPR 

6(1), but that is where the evidence did not accompany the interlocutory application but was 

subsequently filed before the hearing of the application. In this situation, unfortunately, 

there is no evidence before the Tribunal to support the allegations made in the Stay 

Application, and, therefore, the Stay Application must be considered a nullity. Even if the 

Tribunal is wrong in considering that there is no Stay Application properly before it, there is 

a fundamental problem with the Stay Application that would militate against this Tribunal 

granting the relief as prayed. 

 

37. The Stay Application considers that it has a real prospect of success. However, apart from 

there being no evidence to support this, the Labour Commissioner has not satisfied the 

threshold required to prove that there is a real prospect of success. This issue was 

considered by Master Taylor-Alexander, as she then was, in the case of Kenneth Burns et al 

v. Redman Limited4
 where she explored the standard of a “real prospect of success” as 

follows: 

 

“This test in my view requires a determination not just of the adequacy of the 

defence and whether assuming the averments to be true a case has been made out in 

the pleadings but allows the court to consider an affidavit or other evidence and 

documents so far filed in the proceedings to determine the likelihood of success. 

The test that continues to be applicable is that laid out by Clarke J in Swain v 

Hillman [2001] 1 All ER 91, 92, a case deciding the implication of the old RSC Ord 

18, r 19. It continues as the seminal test for the identical provision under the UK 

CPR 24.2, a provision identical in terms to our CPR 15.2 Lord Woolf MR said: 

‘Under r 24.2, the court now has a very salutary power, both to be exercised 

in a claimant's favour or, where appropriate, in a defendant's favour. It 

enables the court to dispose summarily of both claims or defences which 

have no real prospect of being successful. The words 'no real prospect of 

being successful or succeeding' do not need any amplification, they speak for 

                                                 
3 S.I, No. 98 of 2020. 
4 SLUHCV 2010/0678. 

https://app.justis.com/case/swain-v-hillman/overview/c4uto3adn2Wca
https://app.justis.com/case/swain-v-hillman/overview/c4uto3adn2Wca


 

 

-9- 

themselves. The word 'real' distinguishes fanciful prospects of success or, as 

Mr Bidder QC submits, they direct the court to the need to see whether there 

is a 'realistic' as opposed to a 'fanciful' prospect of success.’ 

And at paragraph 94 and 95:- 

‘Useful though the power is under Part 24, it is important that it is kept to its 

proper role. It is not meant to dispense with the need for a trial where there 

are issues which should be investigated at the trial. As Mr Bidder put it in 

his submissions, the proper disposal of an issue under Part 24 does not 

involve the judge conducting a mini trial, that is not the object of the 

provisions; it is to enable cases, where there is no real prospect of success 

either way, to be disposed of summarily.’ 

The dicta of Lord Hope of Craighead offers further guidance on the application of 

the rule. At paragraph 95, he said thus:- 

‘I would approach that further question in this way. The method by which 

issues of fact are tried in our courts is well settled. After the normal 

processes of discovery and interrogatories have been completed, the parties 

are allowed to lead their evidence so that the trial judge can determine 

where the truth lies in the light of that evidence. To that rule there are some 

well-recognised exceptions. For example, it may be clear as a matter of law 

at the outset that even if a party were to succeed in proving all the facts that 

he offers to prove he will not be entitled to the remedy that he seeks. In that 

event a trial of the facts would be a waste of time and money, and it is 

proper that the action should be taken out of court as soon as possible. In 

other cases it may be possible to say with confidence before trial that the 

factual basis for the claim is fanciful because it is entirely without substance. 

It may be clear beyond question that the statement of facts is contradicted by 

all the documents or other material on which it is based. The simpler the 

case the easier it is likely to be to take that view and resort to what is 

properly called summary judgment. But more complex cases are unlikely to 

be capable of being resolved in that way without conducting a mini-trial on 

the documents without discovery and without oral evidence. As Lord Woolf 

said in Swain v Hillman, at p 95, that is not the object of the rule. It is 

designed to deal with cases that are not fit for trial at all.’” 

 

38. Therefore, applying these principles, it is necessary to look at the Appeal. It seeks to set 

aside the First CMO where the deadline to appeal was on Friday, 29 October 2021. The 

failure to appeal by that date must be fatal to the Stay Application before this Tribunal since this 

Tribunal would have no jurisdiction to extend the time limit for appeals which is set by the High 

Court.  
 

39. Additionally, the Appeal also seeks to set aside the Fourth CMO which contained purely 

procedural orders and the Labour Commissioner has not identified any questions of law that 

arise from those procedural orders. There can only be an appeal to the High Court on 

https://app.justis.com/case/swain-v-hillman/overview/c4uto3adn2Wca


 

 

-10- 

questions of law and as such the Appeal is unable to be sustained based on the Fourth 

CMO. 

 

40. For these reasons, the Appeal does not have any real prospect of success and so the Stay 

Application must fail with costs to the Complainant and the First Respondent. 

 

(iii) Power to Make Third-Party Orders 

 

41. Outside the specific powers afforded to the Tribunal under various provisions of the Labour 

Code, 2010 (the “Code”), section 30 of the Code gives the Tribunal its general powers as 

follows: 

 

“(1)  The findings of the Tribunal shall be binding upon the parties to the dispute and 

may only be appealed to the High Court on a point of law.  

 

(2)  The Tribunal shall in the exercise of its powers  

 

(a)  make an order or award as it considers fair and just having regard to the 

interests of the persons concerned and the community as a whole; and  

 

(b)  act in accordance with equity, good conscience and the substantial 

merits of the case before it having regard to the principles and practices 

of good industrial relations.  
 

(3)  The Tribunal shall not make an order as to costs except for exceptional reasons 

which the Tribunal considers appropriate. 

 

(4)  An order or award of the Tribunal shall have the same force as an order or 

award of the High Court.” 
 

42. It is important to explore each sub-section separately, as each provision sets the limits of the 

Tribunal’s powers. 

 

43. Section 30(1) of the Code deals with “findings” and makes them binding on the parties to 

the dispute. In an arbitration, the resolutions on factual issues, the conclusions on legal 

issues or the determinations of mixed issues of law and fact are known as the “findings”. As 

section 36 of the Code excludes the Arbitration Ordinance (Cap. 6) which has been replaced 

by the Arbitration Act, 2013
5
  the Tribunal does not benefit from the binding effect of 

awards made in arbitrations under that Act, in particular sections 36(5) and 71(1) of the 

Arbitration Act, 2013.  

 

44. Although a preliminary order is binding, it is unenforceable since only the awards are 

enforceable under the Arbitration Act, 2013. There is a distinction between the binding 

effect of orders and awards on the one hand and the enforceability of those orders and 

awards under the Arbitration Act, 2013, on the other hand, which distinction does not apply 

                                                 
5 No. 13 of 2013. 
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to orders and awards of the Tribunal. 

 

45. The case of R (Gallaher (Paula) and Another) v Basildon District Council
6
 dealt with the 

binding effect of findings by the Local Government Ombudsman after an investigation in 

the UK. The recommendations of the Ombudsman had no legal effect and the government 

could reject them.  However, the “findings” are binding, therefore, making a clear 

distinction between the findings and the recommendations which would be based on those 

findings. The Code similarly makes a distinction between the findings to be made by the 

Tribunal, which are binding on the parties to the dispute, and the orders and awards of the 

Tribunal which has the force of an order or award of the High Court. A decision with 

respect to the findings cannot affect future parties to any other dispute before the Tribunal 

as the findings are specific to the parties to the dispute. That is the sole purpose of that 

provision and nothing more. 

 

46. Section 30(2)(a) of the Code gives the Tribunal a very broad brush to make orders and 

awards. There are three (3) criteria the Tribunal must consider when making orders and 

awards: 

 

(a) they must be fair and just; 

(b) they must have regard to the interests of the persons concerned; and 

(c) they must have regard to the community as a whole. 

 

47. In respect of a similar provision in the UK Judicature Act 1873 which provided that an 

interlocutory order may be made “in all cases in which it shall appear to the Court to be just 

or convenient . . .” Jessel MR said in 1878,
7
 which ultimately became the basis of the 

Mareva injunction since 1975, “I have unlimited power to grant an injunction in any case 

where it would be right or just to do so. . .”. Therefore, the Tribunal has unlimited power to 

grant orders and awards in cases that fall within its jurisdiction if it meets those three 

criteria. According to section 30(4) of the Code, once the Tribunal makes an order or award 

it has the same force as an order or award of the High Court, and so it does not depend upon 

the High Court (to whom appeals lie) to give effect to its orders or awards. This is 

materially different from an order or award of an arbitral tribunal under the Arbitration Act, 

2013. The orders and awards of the Tribunal are automatically effective as orders and 

awards of the High Court without the need for an application to the High Court.  

 

48. The similar section under the UK Arbitration Act 1996, namely section 66, was considered 

by the UK Court of Appeal in West Tankers Inc. v Allianz SpA,
8
 where that section was 

quoted as follows: 

 
“An award made by the tribunal pursuant to an arbitration agreement may, by leave of 

the court, be enforced in the same manner as a judgment or order of the court to the 

same effect.” 

                                                 
6 2010] EWHC 2824 (Admin). 
7 Beddow v Beddow, (1879) 9 Ch D 89, 93 (Ch D 17 April 1878)., quoted in Mareva Compania Naviera SA v. 

International Bulkcarriers SA, [1975] 2 Lloyd's Rep 509 (C.A. 23 June 1975). 
8 [2012] EWCA Civ 27. 
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49. The UK Court of Appeal agreed with Field J in the court below and quoted from his 

judgment on the purpose of that provision being: 

 
“. . . to provide a means by which the victorious party in an arbitration can obtain the 

material benefit of the award in his favour other than by suing on it.” 

 

50. The key differences between section 66 of the UK Arbitration Act 1996 and section 30(4) 

of the Code are that there is no requirement for the “leave of the court” to be obtained for 

the award to have the same effect as a judgment or order of the court, and there is no need 

for the court to enforce the order or award of the Tribunal. Once the Tribunal’s orders and 

awards meet the three (3) criteria, they automatically have the same force as an order of the 

High Court without any further action to be taken before that court. 

 

51. As far as being “fair and just” is concerned LPR 3(2) and (8) outlines what the Tribunal will 

consider. 

 

52. Who is a person concerned will always depend on the circumstances of the particular case. 

It does not say a “party to the dispute” unlike section 30(1) with respect to the binding 

effect of the findings, and so it must be considered in the broader context, of any person 

who is concerned. The LPR takes into consideration various “persons concerned”, such as 

under LPR 16, dealing with legal practitioners appearing before the Tribunal, or LPR 17, 

dealing with interpreters and persons with disabilities, or LPR 35, dealing with witnesses 

which was clearly the intention of the phrase “persons concerned” considered by the Privy 

Council in the seminal constitutional case of Hinds v. R.
9
 Therefore, there are several 

situations where the Tribunal may make orders and awards that deal with “persons 

concerned” who are not parties to the dispute. There is no limitation on who those persons 

concerned may be, and rightly so, to ensure that the Tribunal is able to properly and finally 

dispose of any matter before it. 

 

53. As it relates to the “community as a whole”, this must be contrasted with the individual 

nature of “persons concerned” which can include specific issues like legal professional 

privilege, so that the Tribunal must consider both wider issues of public interest immunity 

and other related concepts of a public character, including human rights. The public nature 

of the Tribunal’s power also is re-enforced by section 14(3) of the Code which specifically 

says: 

 

“Where the aggrieved person is dissatisfied with the decision of the Commissioner, he 

or she may apply to the Tribunal for an appropriate remedy.” 
 

54. LPR 10 provides the procedure for dealing with this public issue complaint, but the 

“community as a whole” requirement of orders and awards is not limited to the context of 

LPR 10 but is meant to cover any situation where any public issue must be taken into 

consideration when making an order or award. 

                                                 
9 [1977] 1 AC 195. 
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55. When exercising its powers, section 30(2)(b) of the Code provides the parameters. As it 

relates to “equity”, LPR 3(4) outlines a non-exhaustive list of the equitable concepts that the 

Tribunal will apply, such as the law of subrogation, which also includes the concept of 

unjust enrichment. A party who has suffered loss because of a third party may be entitled to 

be indemnified against the loss from that third party based on equity. When considering 

“good conscience”, LPR 3(5) outlines the non-exhaustive list of those matters the Tribunal 

will consider, which includes the unconscionable advantage of another. 

 

56. The Tribunal has power to make costs orders only for exceptional reasons which the 

Tribunal considers appropriate pursuant to section 30(3) of the Code. For this purpose, the 

Tribunal has outlined a non-exhaustive list in LPR 47(3) that will give rise to exceptional 

reasons to make a costs order. LPR 47(b) and (c) refers both to questions of equity and good 

conscience, so that the law of subrogation and taking unconscionable advantage of another 

would give rise to the Tribunal being able to make costs orders against third parties. 

 

57. This understanding of third-party costs orders was considered by the Privy Council in 
Dymocks Franchise Systems (NSW) Pty Limited v Todd and others10 so that the Tribunal’s 

broad powers to make orders and awards, including costs orders where it is for an exceptional 

reason, would include awarding third-party costs where either equity or good conscience 

requires it. 
 

(iv) Third-Party Costs Order against the Labour Commissioner 

 

58. The Chairperson outlined the concern he had in the First CMO and gave each party, 

including the Labour Commissioner, an equal opportunity to be heard before any decision is 

made. In fact, up to this point no decision has been made in respect of the liability of the 

Labour Commissioner for any third-party costs in this matter. The “arms length principle” 

is also part of the Tribunal’s obligation to act in accordance with equity since an equitable 

principle is that “equity is a sort of equality”. The Chairperson and subsequently the full 

panel took reasonable steps to ensure there was equality of arms between the parties over 

the issue of third-party costs against the Labour Commissioner. It should be noted that the 

Complainant complied with those requirements and made oral arguments before the 

Tribunal on the issue of the Tribunal’s power to order third-party costs against the Labour 

Commissioner. The Complainant strongly defended the position that the Tribunal should 

make a third-party costs order against the Labour Commissioner for the failure to comply 

with the statutory timetable for the settlement of disputes. The First Respondent, who was 

unrepresented, made no submissions either in favour or against the issue. 

 

59. To be fair and just the Tribunal must also ensure that its decisions are proportionate to the 

complexity and importance of the issues as outlined in LPR 3(2)(b). This rule follows the 

reasoning of Lord Reed in the UK Supreme Court decision of Bank Mellat v Her Majesty's 

Treasury (No 2)11
 where he said: 

                                                 
10 [2004] UKPC 39. 
11 [2013] UKSC 39. 
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“The judgment of Dickson CJ in Oakes provides the clearest and most influential 

judicial analysis of proportionality within the common law tradition of legal 

reasoning. Its attraction as a heuristic tool is that, by breaking down an assessment 

of proportionality into distinct elements, it can clarify different aspects of such an 

assessment, and make value judgments more explicit. The approach adopted in 

Oakes can be summarised by saying that it is necessary to determine (1) whether the 

objective of the measure is sufficiently important to justify the limitation of a 

protected right, (2) whether the measure is rationally connected to the objective, (3) 

whether a less intrusive measure could have been used without unacceptably 

compromising the achievement of the objective, and (4) whether, balancing the 

severity of the measure's effects on the rights of the persons to whom it applies 

against the importance of the objective, to the extent that the measure will contribute 

to its achievement, the former outweighs the latter. The first three of these are the 

criteria listed by Lord Clyde in De Freitas, and the fourth reflects the additional 

observation made in Huang. I have formulated the fourth criterion in greater detail 

than Lord Sumption, but there is no difference of substance. In essence, the question 

at step four is whether the impact of the rights infringement is disproportionate to 

the likely benefit of the impugned measure.”
12

 

 

60. This proportionality test was applied within the employment sphere by both the European 

Court of Justice and the UK House of Lords in considering the imposition of a rule in 

respect of unfair dismissal in R (Seymour-Smith) v Secretary of State for Employment13. 

 

61. For this purpose, the legitimate aim of paragraph 1 of the First CMO is to address the 

unfairness that would result if the Tribunal made a costs order against a party due to any 

possible breach of the statutory duty to transmit a labour complaint to the Minister thirty 

(30) days after it was referred to the Labour Commissioner, or without undue delay 

thereafter. The Chairperson expressed the view in the First CMO that there was a serious 

risk of unfairness that needed to be addressed but gave the Labour Commissioner an 

opportunity to “show cause” why such an order should not be made in this case. The 

Tribunal has an obligation to ensure that the statutory framework is complied with and 

towards that end made paragraph 1 of the First CMO. 

 

62. The available evidence before the Chairperson of the Tribunal at the time he made 

paragraph 1 of the First CMO was that the Labour Commissioner did not comply with 

sections 2(j), 7(f) and 26(3) of the Code to transmit the complaint to the Minister without 

undue delay after thirty (30) days of receiving the complaint and achieving no settlement. In 

fact, the evidence at that time was that it had taken over two (2) years to transmit the 

complaint to the Minister and that the parties had not entered into an agreement for a longer 

period. Therefore, asking the Labour Commissioner to show cause as to why it took two (2) 

years to transmit the complaint to the Minister was reasonable to achieve the legitimate aim. 

 

                                                 
12 n.11 at paragraph 74. 
13 [2000] 1 WLR 435. 

https://en.wikipedia.org/wiki/R_(Seymour_Smith)_v_Secretary_of_State_for_Employment
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63. The Tribunal comprised of this same panel of arbitrators outlined the historical 

development of the dispute resolution mechanism under the Code in its recent decision in 

Devonni Christopher v. BVI Health Services Authority.
14

 It explored the similarities 

between section 2(j) of the Code and the Donovan Report,
15

 with the latter being the genesis 

of similar employment tribunals as a means to provide “an easily accessible, speedy, 

informal and inexpensive procedure”
16

 for the settlement of employment disputes. It is 

meant to ensure that the remedies are not rendered nugatory because of the delays since 

economic circumstances surrounding any employment change rapidly. Therefore, the 

Tribunal must consider whether to achieve this policy objective of the Code there was some 

less onerous means of achieving that aim. The only alternative remedy available to the 

Complainant would be to file a judicial review application in the High Court, which would 

incur expense for the Complainant whose complaint before the Tribunal is loss of 

employment due to non-payment of outstanding salary, therefore, showing that the 

economic position of the Complainant may require an alternative remedy. Additionally, 

judicial review should only be utilized where there is no alternative remedy, and where the 

Tribunal offers that alternative remedy which is in keeping with the legislative intent to 

afford speedy resolution of employment disputes and arms the Tribunal with certain 

supervisory powers, it would appear to the Tribunal inappropriate to inundate the High 

Court with numerous judicial review applications against the Labour Commissioner. There 

would be no less onerous means of achieving that aim than utilizing the remedy afforded by 

the Tribunal. 

 

64. Finally, the Tribunal must act reasonably for its decision to be considered fair and just. 

What the Tribunal will consider in this regard was outlined in LPR 3(8). First it deals with 

what would be considered the principle of stare decisis which was considered by the Court 

of Appeal in Allen Chastanet v. Ernest Hilaire
17

 so that earlier orders and awards of the 

Tribunal will bind the Tribunal unless overturned by a decision of a superior court of 

record. This is the first case where this power is being exercised by the Tribunal and, 

therefore, there is no precedent binding on this Tribunal in this regard. It is now for the 

Tribunal to act based on established principles of law to guide its decision-making. 

 

65. As there is no binding precedent on this point, there is no need to explore whether there is 

any earlier decision that is per incuriam to deviate from that earlier decision. LPR 3(8)(b) is 

based on the English Court of Appeal decision in Duke v. GEC Reliance18
 which although 

heard in the House of Lords, the appeal was not on this point, and the issue was also 

explored by the Court of Appeal in Allen Chastanet v. Ernest Hilaire.
19

 

 

66. LPR 3(8)(c) and (d) take into consideration the issues of res judicata and collateral estoppel 

as required under section 92(c) of the Evidence Act, 2006.
20

 Again, neither of these issues 

arise in this case as none of these parties ever appeared before the Tribunal prior to this 

                                                 
14 BVILAT2021/008, delivered on 18 January 2022. 
15 Report of the Royal Commission on Trade Unions and Employers’ Associations, Cmnd 3623. 
16 n.15, para. 578. 
17 [2020] ECSC J0116-1 at para. 35. 
18 [1988] QB 108. 
19 n.17 
20 No. 15 of 2006. 
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case. This, however, has consequences for other cases where this issue may arise against the 

Labour Commissioner, where in this case, the Labour Commissioner has been deemed to 

accept being added as a party. 

 

67. Therefore, in the final analysis, the Chairperson’s decision in paragraph 1 of the First CMO 

was fair and just in the circumstances before him. 

 

68. The other question to be considered is whether the Labour Commissioner is a “person 

concerned”. Clearly, the Complainant and the Respondent are persons concerned in addition 

to being parties to the dispute and the Tribunal must have regard to their interests. As the 

First Respondent is an unrepresented party it was necessary to take the interests of the First 

Respondent into account and make an order sua sponte. The Caribbean Court of Justice in 

James G. Samuels v Guyana Telephone and Telegraph Company Ltd21
 demonstrated how 

the Court of Appeal of Guyana considered an issue sua sponte which required a proper 

analysis of the facts which the Court of Appeal was not able to do and also because they 

incorrectly applied the law. There is nothing that prevents a court or tribunal from 

considering an issue sua sponte if a fair opportunity is afforded to the parties to consider it, 

and the correct law is applied as shown by the Belize Court of Appeal in Lopez Morentes v 

R
22

 delivered by then Mottley, P, now Sir Elliot, father of now Prime Minister of Barbados, 

Mia Mottley, QC, with Carey, J.A., now of blessed memory, and Morrison, J.A. concurring, 

who decided an entire case based on a single issue they raised sua sponte. 

 

69. The distinction between a “party to the dispute” and a “person concerned” is critical. While 

it is accepted that the Labour Commissioner is not a party to the dispute within the meaning 

of section 30(1) of the Code and would not be bound by the “findings” of the Tribunal, that 

is not to say that the Tribunal has no jurisdiction over the Labour Commissioner and is 

prohibited from making orders and awards against the Labour Commissioner, either as a 

person concerned or in the interest of the community as a whole. However, whether there is 

a need for a formal application by the parties to add the Labour Commissioner as a party is 

a serious consideration. In the Tribunal’s exercise of its power to act in the interest of the 

parties to the dispute who are “persons concerned”, it was necessary to consider the actions 

of the Labour Commissioner. Therefore, adding the Labour Commissioner as a party 

without an application meant that the Tribunal had to give the parties an opportunity to 

ventilate the issues, which paragraph 1 of the First CMO expressly did by giving the Labour 

Commissioner an opportunity to show cause, which to date she has refused to do. 

 

70. The Tribunal also gave the Labour Commissioner a further opportunity to put forward any 

evidence that would show what caused the inordinate delay of more than two (2) years in its 

Fourth CMO. However, the Labour Commissioner again failed to comply with the 

Tribunal’s orders, and, therefore, presented no evidence to justify the more than two (2) 

years delay. This was a reasonable allowance to ensure that the Tribunal took into 

consideration the interests of the Labour Commissioner as well as the parties to the dispute. 

 

71. Finally, paragraph 1 of the First CMO must have had regard to the community as a whole. 

                                                 
21 [2015] CCJ 8 AJ. 
22 BZ 2008 CA 29. 
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The argument of the Labour Commissioner was that the appropriate remedy cannot be 

ordered by this Tribunal but can only be ordered by the High Court. While the Tribunal is 

of the view that, based on its preliminary order in Dawne G. Weekes v. Commonwealth 

Trust Limited,
23 which was subject to an abandoned appeal to the High Court

24
 and 

subsequently settled by a Consent Order before this Tribunal, it has no jurisdiction to 

question any delay by the Minister, which would be the exclusive province of the High 

Court, but it can consider the delays by the Labour Commissioner. Therefore, in keeping 

with LPR 3(8)(a), the Tribunal is bound by that decision until otherwise determined by a 

superior court of record, and the Tribunal will exercise supervisory jurisdiction over the 

Labour Commissioner by making appropriate orders and awards against the Labour 

Commissioner as a person concerned with the administration of the Code for which section 

2(j) of the Code is a significant consideration. It is in the public interest for the Tribunal to 

ensure that employment disputes are settled swiftly, and, therefore, any order or award 

made by the Tribunal must consider the consequences of the failure by the Labour 

Commissioner to comply with sections 2(j), 7(f) and 26(3) of the Code. 

 

72. For those reasons, the Tribunal is of the view that paragraph 1 of the First CMO was made 

having regard to the community as a whole and that the Labour Commissioner is a person 

concerned. 

 

73. It is clear from Dymocks25
 that a determination of costs is separate from, and supplemental 

to, the determination of the facts and law, which is in keeping with section 30 of the Code, 

and another significant departure from the Arbitration Act, 2013. It is, however, necessary 

to join the third-party to the proceedings for that purpose before the issue of costs is finally 

determined. It does not matter at what stage of the proceedings the third-party is added if 

the third-party is given adequate notice of the intention to order costs against them and 

giving them a reasonable opportunity to be heard in respect of costs. It would, therefore, 

appear necessary to add the Labour Commissioner as a party to the proceedings solely for 

the purpose of any third-party costs order since pursuant to section 33(b) of the Code a 

party and a person summoned before the Tribunal are entitled to the same rights and 

privileges as before any court. A witness who is summoned before a court is not entitled as 

of right to be represented by counsel and to be heard by way of oral and written arguments, 

but a party would be entitled as of right to those privileges before a court. Therefore, the 

appropriate course would be to add the Labour Commissioner as a party for the sole 

purpose of dealing with any third-party costs order, thereby giving him or her an 

opportunity to be heard on that issue. 

 

74. The critical issue in Dymocks26
 was causation. It is necessary to establish that the 

Complainant would not have filed the Complaint without the undertaking by the Labour 

Commissioner to pay for these proceedings. The filing of the Complaint is free and 

proceedings before the Tribunal are currently free, as opposed to undertaking common law 

actions in the High Court which would incur significant costs. Therefore, the Tribunal can 

                                                 
23 BVILAT2020/003, delivered on 24 September 2020. 
24 BVIHCV2020/0206. 
25 n.10. 
26 n.10. 
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infer that the decision to file the Complaint was because of the statutory guarantee of 

inexpensive dispute resolution mechanisms. The Labour Commissioner was given an 

opportunity to challenge this by the Tribunal with a specific reference to Dymocks27
 in the 

Fourth CMO and failed to do so, therefore, the Tribunal will also infer that the Labour 

Commissioner accepts that the statutory regime is a cause for the filing of the Complaint to 

meet the causation test required under Dymocks.
28

 

 

75. Dymocks29
 then outlined the principles that should govern the proper exercise of the 

Tribunal’s discretion in ordering third-party costs. The basic principle is: 
 

“Although costs orders against non-parties are to be regarded as "exceptional", 

exceptional in this context means no more than outside the ordinary run of cases 

where parties pursue or defend claims for their own benefit and at their own 

expense. The ultimate question in any such "exceptional" case is whether in all the 

circumstances it is just to make the order. It must be recognised that this is 

inevitably to some extent a fact-specific jurisdiction and that there will often be a 

number of different considerations in play, some militating in favour of an order, 

some against.” 

 

76. That it is a fact-specific jurisdiction ultimately means that if the Tribunal is right that it has 

the power to make third party costs orders, once it has determined that it is just to make 

such an order, and as a result of section 30(1) of the Code, a third-party costs order cannot 

be appealed. This is similar to section 30(3)(b) of the Eastern Caribbean Supreme Court 

Act
30

 where leave is required to appeal a discretionary costs order in the Supreme Court. 

 

77. It cannot be said that the Labour Commissioner is a “pure funder” of the Complaint or 

stands to benefit from the Complaint, but by virtue of the statutory framework under section 

26, the Labour Commissioner has control over the course of the Complaint. If the 

Complaint is not settled within thirty (30) days the Complaint has no further life unless the 

Labour Commissioner transmits it to the Minister. The Complainant is totally reliant on the 

Labour Commissioner to obtain any remedy, and it is necessary for the Tribunal to consider 

the public interest of the parties obtaining access to justice over the recovery of costs by the 

parties and, therefore, not having to bear the expense of vindicating its rights in the High 

Court. 

 

78. Where the Labour Commissioner as a functionary of the Crown which is funding the whole 

dispute resolution mechanism, including before the Tribunal, also controls these 

proceedings by ensuring that the Complaint advances up the ladder of the dispute resolution 

system, justice requires that the Labour Commissioner will pay the successful party’s costs 

where it was the fault of the Labour Commissioner that the proceedings did not advance up 

the ladder in accordance with the statutory regime causing substantial damage to the losing 

party.  

                                                 
27 n.10. 
28 n.10. 
29 n.10. 
30 Chapter 80, Laws of the Virgin Islands (1991 Revised Edition). 
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79. Due to the more than two (2) years of failures by the Labour Commissioner to transmit the 

Complaint to the Minister, the Labour Commissioner is implied to have undertaken to fund 

the loss of that two (2) year period. If the Respondent loses this case for having failed to pay 

salary over a period as alleged by the Complainant, section 78(2) of the Code requires 

interest to be paid at a rate determined by the court, and where both parties are disputing the 

fact of the amount to be paid, the Labour Commissioner had a duty to transmit the 

Complaint swiftly to ensure it is resolved. It would be unjust for the Respondent to have to 

pay interest on those two (2) years when the Complaint was outside the control of the 

parties, but within the control of the Labour Commissioner. Justice cries out in this case for 

the Tribunal to consider the interests of all the parties involved, including the First 

Respondent in the event the First Respondent loses and must pay significant sums for which 

it was not responsible in addition to the sums for which it may be held liable. For this 

purpose, the Labour Commissioner must be considered the “real party” behind the First 

Respondent and the Tribunal should, therefore, properly add the Labour Commissioner as a 

party for the purpose of paying those costs and interest. 

 

80. This issue was considered by a unanimous Court of Appeal arising from a decision from the 

Commercial Division of the High Court in Green Elite Ltd ((in Liquidation)) v Mr. Fang 

Ankong31
 with the decision delivered by Michel JA with the concurrence of Blenman JA 

and Ellis, JA (Ag.), where he said: 

 

“Addressing the position taken by Ms. Newman, QC on Delco funding the 

liquidators, it has been established by numerous authorities that where a third party 

does not just fund proceedings but also substantially controls or stands to benefit 

from them, it would be in the interest of justice to require them to pay the costs of 

the successful party. It is however unnecessary, given the circumstances of this case, 

to examine the involvement and conduct of Delco in the litigation proceedings to 

ascertain whether it was just to grant a third-party costs order against it or the fact 

that it could be argued that Ms. Crabbe-Adams agreed to Delco being the paying 

party. This is by virtue of the express wording in rule 64.10.” 

 

81. It should be noted that Green Elite32
 was decided based on the procedural requirements 

under CPR 64.10 which has no equivalent rule under the LPR and is totally inapplicable 

before this Tribunal. LPR 47(1) merely provides that the Tribunal may “direct how and by 

whom [costs] are to be paid.” So that it is clear that the Tribunal can direct costs to be paid 

by third-parties but does not have the procedural hurdles that are imposed on making such 

orders as under the CPR. Therefore, except for the clear indication by the Court of Appeal 

as to the legal position concerning the requirement for the funding party to have substantial 

control over the proceedings, the only guidance that is relevant is the Privy Council’s 

decision in Dymocks33
 on the principles to be considered. 

 

82. For these reasons, the Tribunal finds that the Labour Commissioner had no good reason for 

                                                 
31 [2021] ECSC J0611-2. 
32 n.31. 
33 n.10. 






